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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC09-01892 

CASE NAME: ALLEN VS. BELLARD 

HEARING ON MOTION TO REQUIRE CLAIMANT TO PROVIDE UNDERTAKING 

FILED BY DIANE MATHEWS 

* TENTATIVE RULING: * 

 

Diane Mathews’ motion to require claimant to provide undertaking is denied.  

Although titled as a motion to require claimant to provide undertaking, Diane 

Mathews’ motion seeks a Court order that would order Gwendolyn Allen to provide 

instructions to a title company regarding distribution of funds from the sale of 4004 Jenkins 

Way in Richmond, California.  

The Court is unaware of authority that would allow it to grant Diane Mathews’ 

requested relief in this procedural context. In addition, Gwendolyn Allen states in her 

opposition that she is not listing the property for sale at this time. Thus, there does not 
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appear to be a current issue regarding instructions to the title company as the property 

does not appear to be listed for sale.  

The Court’s ruling is without prejudice to this issue being raised in the future if 

necessary and in the appropriate procedural context. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-00639 

CASE NAME: CAVEN VS. PANLILIO 

JURY TRIAL - LONG CAUSE / 7 DAY(S) 

* TENTATIVE RULING: * 

 

Trial will be continued on the court’s motion.  Counsel only need appear to get new trial and 

issue conference date. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-00900 

CASE NAME: STACIE PETRAS VS. PATRICK C. LUCIA 

HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 

FILED BY PATRICK C. LUCIA, SALLY LOUISE LUCIA 

* TENTATIVE RULING: * 

 

Before the Court is Defendants’ Patrick and Sally Lucia (collectively, “Defendants”) 

unopposed Motion for Summary Judgment and/or Summary Adjudication (“the Motion”). 

The Motion is denied, though unopposed, for reasons explained below.     

 

Summary Judgment 

 

Code of Civil Procedure (“CCP”) section 437c governs summary judgment. A motion for 

summary judgment shall be granted if all the papers submitted show that there is no triable 

issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law. (CCP § 437c(c).) A defendant has met her burden if that defendant has shown that 

one or more elements of the cause of action cannot be established, or there is a complete 

defense to that cause of action. (CCP § 437c(p)(2).) Once the defendant has met that 

burden, the burden shifts to plaintiff to show that a triable issue of one or more material 

facts exists to that cause of action or a defense thereto. (Id.) 

 

To prevail on a motion for summary judgment a defendant must meet her initial burden to 

show plaintiff cannot establish one or more elements of the claim. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 845.) Only if defendant has met her initial burden does 

the plaintiff have to come forward with evidence showing the existence of a triable issue of 

material fact. (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840; see Johnson v. 

Superior Court (2006) 143 Cal.App.4th 297, 304.) Thus, the court must determine whether 

a defendant moving for summary judgment has met her burden even if the plaintiff has 

failed to present any evidence or even any Opposition to the motion. (See Teselle v. 

McLoughlin (2009) 173 Cal.App.4th 156, 170-171 (reversing summary judgment even 
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though response to Separate Statement was filed late because moving party did not meet 

its initial burden); Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 (reversing 

summary judgment despite lack of timely-filed declaration that was proper under CCP § 

2015.5 because unless defendant meets his initial burden, summary judgment cannot be 

granted “even if the opposing party does not respond sufficiently or at all.”).) 

 

Here, Plaintiff’s Complaint alleges two causes of action: motor vehicle negligence and 

general negligence. Defendants neither offer any evidence establishing that Plaintiff cannot 

establish one or more elements of each claim, nor do Defendants argue that they have a 

complete defense against each of the causes of action. As such, Defendants fail to meet 

their initial burden, and thus, the burden does not shift to Plaintiff. Accordingly, summary 

judgment is denied.       

 

 

Summary Adjudication  

 

In lieu of arguing a complete defense to the causes of action, Defendants move this Court 

for summary adjudication as to Plaintiff’s prayer for non-economic damages. Defendants 

offer evidence indicating that Plaintiff was uninsured at the time of the subject incident, and 

therefore, Civil Code section 3333.4 bars Plaintiff from recovering non-economic damages.  

 

CCP § 437c(f)(1) provides: 

 

A party may move for summary adjudication as to one or more causes of action within an 

action, one or more affirmative defenses, one or more claims for damages, or one or more 

issues of duty, if that party contends that the cause of action has no merit or that there is 

no affirmative defense thereto, or that there is no merit to an affirmative defense as to any 

cause of action, or both, or that there is no merit to a claim for damages, as specified in 

Section 3294 of the Civil Code, or that one or more defendants either owed or did not owe a 

duty to the plaintiff or plaintiffs. A motion for summary adjudication shall be granted only if 

it completely disposes of a cause of action, an affirmative defense, a claim for damages, or 

an issue of duty. 

 

Here, granting the summary adjudication would not “completely dispose of a cause of 

action, an affirmative defense, a claim for damages, or an issue of duty” under CCP § 

437(c)(f)(1). Nor does an exception under CCP § 437c(t) apply here. Accordingly, summary 

adjudication must be denied.    

 

Because Defendants fail to meet there initial burden under CCP § 437c(p)(2), and because 

summary adjudication would not completely dispose of a claim for damages under CCP § 

437(c)(f)(1), the Motion must be denied. 
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 4.  TIME:  9:00   CASE#: MSC15-01280 

CASE NAME: CITY OF OAKLEY VS. DAVIDSON 

HEARING ON MOTION TO COMPEL DEFENDANT'S RESPONSES TO DISCOVERY 

FILED BY CITY OF OAKLEY 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01280 

CASE NAME: CITY OF OAKLEY VS. DAVIDSON 

HEARING ON MOTION TO DEEM MATTERS ADMITTED 

FILED BY CITY OF OAKLEY 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-01900 

CASE NAME: JITODAI VS. CITIMORTGAGE 

HEARING ON MOTION FOR PROTECTIVE ORDER & REQUEST FOR SANCTIONS 

FILED BY CITIMORTGAGE, INC. 

* TENTATIVE RULING: * 

 

Lead trial counsel are ordered to appear in court.  At the start of the morning calendar, 

they will be ordered to meet and confer in an effort to mutually resolve this discovery 

dispute (if a jury room is available, it will be provided to them for this purpose).  If they 

reach agreement, they may return to the courtroom at any time to so advise the court. 

If agreement cannot be reached, the case will again be called at the conclusion of the 

morning calendar, and a new date provided for their return and resolution by the court. 

CourtCall appearances are not approved; had a prior authorization been issued to allow a 

CourtCall appearance for this hearing, it is hereby revoked. 

 

  

 7.  TIME:  9:00   CASE#: MSC15-02182 

CASE NAME: BOEDECKER VS. SOLARI 

HEARING ON MOTION FOR ATTORNEYS' FEES AND COSTS 

FILED BY GEORGE B BOEDECKER JR. 

* TENTATIVE RULING: * 

 

 The hearing on Plaintiff George B. Boedecker, Jr.’s Motion for Attorney’s Fees and 

Costs is continued to April 7, 2017, to allow for further briefing on the choice-of-

law issue. 
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 Although the summary judgment was granted in part based on Colorado law, the 

issue of entitlement to attorney’s fees requires a separate analysis.  A proper choice-of-law 

analysis applies to the question of entitlement to attorney’s fees.  (ABF Capital Corp. v. 

Grove Properties Co. (2005) 126 Cal.App.4th 204, 214.)  “A different governmental interest 

analysis must be performed with respect to each particular issue.”  (Chen v. L.A. Truck 

Centers, LLC (2017) 7 Cal.App.5th 757, 767.) The issue of entitlement to attorney fees 

under a choice-of-law analysis is thus addressed separately from analysis of substantive 

issues of the case. [Citation.]”   (Aronson v. Advanced Cell Technology (2011) 196 

Cal.App.4th 1043, 1050-1051.) 

 

 Neither party has properly addressed the choice-of-law analysis as it pertains to the 

issue of attorney’s fees—entitlement to fees and costs and whether the amount would vary 

depending on which law is applicable.  For this reason, the Court is requesting additional 

briefing.  Plaintiff’s supplemental brief shall be filed and served by March 24, 

2017.  Defendant’s response, if any, shall be filed and served by March 31, 2017. Briefs are 

not to exceed five pages (excluding the cover page and table of contents, if any). 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00499 

CASE NAME: FISHER VS. LIU 

HEARING ON MOTION FOR ATTORNEY'S FEES 

FILED BY JEFF LIU, CINDY LIU 

* TENTATIVE RULING: * 

 

This hearing is continued to April 7, 2017 at 9 a.m. to allow time plaintiff’s counsel to submit 

a supplemental brief responding Andrew Crowl’s declaration filed with Mr. Crowl’s reply 

brief. The supplemental brief is not to exceed five pages (excluding the cover page and table 

of contents, if any). It must be filed and served no later than March 17, 2017.   

 

In addition, the parties are ordered to email courtesy copies of all briefs related to this 

motion (moving papers, opposition papers, reply, etc. to this department no later than 4 

p.m. on March 17, 2017.  For ease of reference, all these briefs should be sent as 

attachments to one email, either in WORD or PDF format.  The email shall be addressed to 

dept34@contracosta.courts.ca.gov and show copies being sent to all counsel in the case. 

The subject line is to identify the name of the case and case number. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-01110 

CASE NAME: BLAKELY VS. AMERICAN CONTRACT 

HEARING ON MOTION FOR ORDER SEVERING CLAIMS 

FILED BY BRUCE W. BLAKELY 

* TENTATIVE RULING: * 

 

In December 2016, the Court heard and denied defendants American Contract Bridge 

League (“ACBL”), Peter Rank, Robert Hartman, Roger Smith, Suzi Subeck, Stan Subeck, and 

Sharon Anderson’s (collectively, “Defendants”) motion to compel arbitration and stay this 

action. Subsequently, Defendants appealed that ruling. 

mailto:dept34@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   03/10/17 

 
 

- 6 - 

 

Now before the Court is a motion brought by plaintiff Bruce Blakely (“Blakely”) to proceed 

with his third, fourth, sixth, seventh, eighth, and ninth causes of action as against individual 

defendants Peter Rank, Robert Hartman, Roger Smith, Suzi Subeck, Stan Subeck, and 

Sharon Anderson (the “Motion”). 

 

The Motion seems to be premised on two contentions. First, that “none of the individual 

defendants has ever claimed that there is any contract [providing for arbitration] between 

any of them and Blakely. Second, that Blakely’s tort claims against Defendants would not be 

the proper subject of arbitration even if there an enforceable arbitration agreement. (Motion 

1:17-23.) 

 

Scope of Potentially Arbitrable Disputes and Appropriate Parties to Potential Arbitration 

 

With respect to the first contention, Defendants originally moved to compel arbitration on 

August 15, 2016. That motion was made on behalf of all Defendants, including the individual 

defendants. Plainly, the individual defendants contended that there was some basis for the 

Court to conclude that the claims against them would be subject to resolution in arbitration.  

 

With respect to the second contention, reviewing the complaint in this matter, it alleges that 

the individual defendants acted as agents of the ACBL when they engaged in the 

purportedly wrongful conduct. (Complaint ¶¶ 3-7.)  

 

In addition, determining whether, for example, the ACBL engaged in any of the conduct the 

Complaint alleges appears to require determinations concerning the conduct of the 

individual defendants. (E.g., Complaint ¶ 24 [Hartman allegedly testified no contract was 

formed despite the contract allegedly being written on Hartman’s letterhead and signed by 

Hartman in his capacity as ACBL CEO]; ¶¶ 40-42 [ACBL allegedly entered into contract with 

no intention of performing; individual defendants Rank, Hartman, and Anderson allegedly 

negotiated or executed the contract on ACBL’s behalf with the knowledge that the contract 

would not be performed, all Defendants allegedly made the false promise that ACBL would 

perform to induce Blakely to sign it]; ¶¶ 47-49 [individual defendants Rank, Hartman, and 

Anderson allegedly negotiated or executed the contract on ACBL’s behalf while concealing 

the fact that ACBL had no intention of performing]; ¶¶ 65-71 [Rank and the ACBL defrauded 

Blakely by misrepresenting the terms of the purported contract]; ¶¶ 75-80 [individual 

defendants Smith, the Subecks, and Rank allegedly defamed Blakely].) 

 

Under Heritage Providers Network v. Super. Ct. (2008) 158 Cal.App.4th 1146 (“Heritage”), 

when there exists even one overlapping factual issue between a claim not subject to the 

particular arbitration agreement and a claim that is subject to the particular arbitration 

agreement, a stay is appropriate. 

 

In Heritage, two medical service providers, Eastland and Heritage, were negotiating a 

potential purchase of Eastland by Heritage. The negotiations failed, and Eastland brought 

suit against Heritage, two other entities (Regal and West Covina) and four individual doctors 

who had terminated their contractual relationships with Eastland and entered into new 

contracts with Heritage. Heritage at p. 1148. 

The physicians moved to compel arbitration under their contracts with Eastland, and the 
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trial court granted their motion. Subsequently, Heritage and Regal moved to stay the 

remaining litigation. The trial court denied that motion, finding that although there was at 

least one overlapping factual issue between the litigation and the arbitration with the 

doctors, one factual issue was not sufficient to stay the litigation. Heritage at pp. 1148, 

1151. 

The Second Appellate District issued a writ of mandate reversing that decision. Heritage first 

observed that it is irrelevant that the party moving for a stay of the litigation is not a party 

to the arbitration agreement, citing Marcus v. Super. Ct. (1977) 75 Cal.App.3d 204, 209. 

Heritage at p. 1152. The Court then concluded, based on the language of § 1281.4, that 

even one overlapping factual issue is sufficient to stay a litigation. Id. at pp. 1152-53. The 

Court rejected Eastland’s argument that there were no overlapping legal issues and only a 

single common factual issue, finding that Eastland’s argument was “belied by the allegations 

in its own complaint.” Id. Indeed, Heritage explained that “[a]lthough Eastland may be able 

to prevail [on its disruption of contractual relations claim] without showing an actual breach 

of contract by the physicians, the fact remains that Eastland alleged conduct that is clearly 

the subject of the arbitration with the physicians in support of its tort claims against 

Heritage and Regal.” Id. at p. 1154. 

So it is here. The very conduct that might support the conclusion that the ACBL breached its 

purported contract with Blakely was allegedly engaged in by the individual defendants; 

additionally, some of that same alleged conduct forms the basis of Blakely’s tort claims 

against the individual defendants. The Court concludes that there is at least one overlapping 

factual issue between Blakely’s claims against the ACBL and Blakely’s claims against the 

individual defendants. As a result, were the claims against the ACBL to be ordered to 

arbitration, at a minimum, it would be appropriate to stay the claims against the individual 

defendants pending resolution of the arbitration. 

In addition, as the opposition observes, where, as here, the individual defendants are 

alleged to have acted as the agents of the ACBL (i.e., the party to the purported arbitration 

agreement), the agents can claim the benefits of the arbitration agreement. E.g., Dryer v. 

Los Angeles Rams (1985) 40 Cal.3d 406, 418.  

The Court rejects Blakely’s contention that either the individual defendants or the tort 

causes of action would not be covered by an arbitration agreement in this matter.  

Proper Scope of Stay Pending Appeal 

Code of Civil Procedure § 916(a) provides, in relevant part, as follows: 

[T]he perfecting of an appeal stays proceedings in the trial court upon the 

judgment or order appealed from or upon the matters embraced therein or 

affected thereby, including enforcement of the judgment or order, but the trial 

court may proceed upon any other matter embraced in the action and not 

affected by the judgment or order. 

The purpose of § 916(a) is “to protect the appellate court’s jurisdiction by preserving the 

status quo until the appeal is decided. The automatic stay prevents the trial court from 

rendering an appeal futile by altering the appealed judgment or order or conducting other 

proceedings that may affect it.” Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 

180, 189 (“Varian”) (citation omitted). 

The Court considers that the relevant question is whether, vis-à-vis the appeal of the 
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Court’s denying Defendants’ motion to compel arbitration, the tort claims against the 

individual defendants are “matter[s] embraced therein or affected thereby.” 

Under Varian, a matter is embraced in or affected by a judgment or order if postjudgment 

or postorder proceedings on the matter would have any effect on the effectiveness of the 

appeal. Id. at p. 189. Varian noted several ways that such proceedings could have an effect 

on the effectiveness of the appeal: 

(1) The trial court proceeding directly or indirectly seeks to enforce, vacate, or modify 

the appealed judgment or order; 

(2) The trial court proceeding substantially interferes with the appellate court’s ability to 

conduct the appeal; 

(3) The actual or possible results of the trial court proceeding are irreconcilable with the 

possible outcomes on appeal; 

(4) The very purpose of the appeal is to avoid the need for the trial court proceeding. 

Varian, supra, 35 Cal.4th at pp. 189-190. 

In the first instance, forcing individual defendants to defend Blakely’s claims in court would, 

in some sense, be enforcing the appealed from order. The order was that all of Blakely’s 

claims would be resolved in court. It goes without saying, then, that proceeding to resolve 

some of Blakely’s claims in court is enforcing the appealed from order. 

 

Further, if the First District Court of Appeal determines that this Court was incorrect in 

denying Defendants’ motion to compel arbitration and orders this dispute to arbitration, the 

Court considers that the tort claims against the individual defendants would either be stayed 

pending arbitration under Heritage, or would be resolved as part of that arbitration under 

Dyer. In either case, the Court considers that the actual or possible result of proceeding 

with the tort claims against the individual defendants in court (for example, a judgment 

against one or more of the individual defendants) would be irreconcilable with the possible 

outcomes on appeal (for example, the First District Court of Appeal reverses this Court and 

orders this case (including the claims against individual defendants) to arbitration). 

 

The Motion is denied. The entirety of this case (with the exception of periodic case 

management conferences for the purpose of keeping the Court updated on status) is 

ordered stayed pending Defendants’ appeal of the Court’s December 2016 Order denying 

Defendants’ motion to compel arbitration.  

 

The case is set for a case management conference at 9:00 a.m. on Thursday, August 31, 

2017, at which time the parties shall update the Court on the status of the appeal. The 

parties may appear at that proceeding by CourtCall and need not file any papers in advance 

of that proceeding. If the appeal is resolved before that time, the parties shall, within ten 

(10) court days of such resolution, jointly file a declaration (with a courtesy copy sent via e-

mail) advising the Court that the appeal is resolved and the result of the appeal. 
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10.  TIME:  9:00   CASE#: MSC16-01790 

CASE NAME: RAMOS VS. SEPULVEDA 

HEARING ON MOTION TO WITHDRAW AS ATTORNEY OF RECORD 

FILED BY TITO EDWARD RAMOS 

* TENTATIVE RULING: * 

 

There being no opposition, the motion is granted. However, the order relieving counsel 

will not be effective until the proof of service of the signed order upon the client is filed with 

the court. 

 

  

11.  TIME:  9:00   CASE#: MSC16-02060 

CASE NAME: CHANTELL CURL VS CITIMORTGAGE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of CURL 

FILED BY CITIMORTGAGE INC. 

* TENTATIVE RULING: * 

 

Continued by stipulation and order to May 12, 2017 at 9 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSL16-01769 

CASE NAME: AMEX VS. SEXTON 

HEARING ON MOTION TO COMPEL ARBITRATION 

FILED BY KEVIN SEXTON 

* TENTATIVE RULING: * 

 

The motion to compel arbitration is granted, provided, however, that it must be initiated 

by the electing party – defendant Sexton – on or before June 30, 2017.  A case 

management status conference is hereby set for July 11, 2017 at 9 a.m. This civil litigation 

matter is stayed until July 11, 2017.  If arbitration has not been initiated by June 30, the 

court will deem that defendant has waived his right to arbitrate and the stay will be lifted on 

July 11, 2017. 

 

  

13.  TIME:  9:00   CASE#: MSN17-0199 

CASE NAME: CLAIM OF CA'MYA TURNER 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian ad litem to appear.  Minor need not appear.  Counsel to be prepared 

to voir dire guardian as to all material terms of the settlement. 
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14.  TIME: 10:00   CASE#: MSC14-01682 

CASE NAME: KHOURY VS. FAHME 

COURT TRIAL - SHORT CAUSE / 2 DAY(S) 

* TENTATIVE RULING: * 

 

The court having been advised of a settlement, matter is vacated.  The court awaits 

dismissal no later than March 31, 2017. 

 

  

15.  TIME: 10:00   CASE#: MSC15-02110 

CASE NAME: MORENO VS. GUIZAR 

JURY TRIAL - LONG CAUSE / 5.0 DAY(S) 

* TENTATIVE RULING: * 

 

Trial has already been vacated.  CMC now set for June 6, 2017 at 9 a.m. 

 

  

16.  TIME: 10:00   CASE#: MSC17-00190 

CASE NAME: BUTORAC VS. ALARM GUYS 

HEARING ON APPLICATION FOR RIGHT TO ATTACH (ORDER) 

* TENTATIVE RULING: * 

 

The hearing on this matter is continued by the court to April 21, 2017 at 9 a.m. 

in Department 34 to permit the parties to file supplemental papers.  The court is not 

satisfied with either side’s showing. On the one hand, some of defendant’s evidence is 

inadmissible.  On the other, plaintiff’s response to defendant’s evidence has been to attack it 

rather than to deny the charge of wrongdoing directly.  Defendant shall file and serve any 

new or revised declarations on or before March 28, 2017.  By that same date, defendant 

may also file an additional brief, not to exceed five pages.  Plaintiff shall file any new or 

revised declarations on or before April 7, 2017.  By that same date, plaintiff may also file an 

additional brief, not to exceed five pages.  Defendant shall file and serve any objections to 

plaintiff’s evidence on or before April 14, 2014, emailing a courtesy copy to Department 34.  

A further tentative ruling will be posted on April 20, 2017. Note: Page limits will be strictly 

enforced. Briefs exceeding five pages (not including the cover page and table of contents, 

if any) will be stricken and disregarded. 

 

  

17.  TIME: 10:00   CASE#: MSN16-1749 

CASE NAME: IN RE 201 BART AVENUE, ANTIOCH 

HEARING ON PETITION RE UNRESOLVED CLAIMS & DEPOSIT OF 

UNDISTRIBUTED SURPLUS  /  FILED BY LAW OFFICES OF LES ZIEVE 

* TENTATIVE RULING: * 

 

Appear. 
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18.  TIME: 10:01   CASE#: MSN17-0090 

CASE NAME: BIMAL PATEL M.D. VS. MATTHEW SIROTT 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY BIMAL PATEL, M.D., EBO NORTH LLC 

* TENTATIVE RULING: * 

 

At the hearing on Petitioner’s Motion to Compel Arbitration on February 24, 2017, the Court 

granted the Petitioner’s motion but reserved ruling on the appointment of the arbitrator.  

The Court ordered further briefing on whether Mr. John J. Kelley, MBR, of Galeton, 

Pennsylvania, may be appointed arbitrator.  After review of the parties’ supplemental briefs, 
Petitioner’s motion to appoint Mr. Kelley arbitrator is denied. 

A. Mr. Kelley is Not a Neutral Arbitrator 

 In 2006, Drs. Patel and Sirott asked Mr. Kelley to assist them in setting up their 

respective oncology practices. He also consulted with them to establish CRTC (California 

Radiation Treatment Center, LLC.)  In 2007, the managers of 400 Taylor LLC executed the 

Operating Agreement including Section 5.5, which states in case of deadlock on a “major 

decision,” “the Members shall promptly request the assistance of Mr. John J Kelley, MBR, of 

Galeton, Pa.”  Dr. Patel declares, “At the time we entered into the Operating Agreement and 

purchased the Subject Property, Dr. Sirott and I, on behalf of the respective owners, agreed 

that we wanted Mr. Kelley, who had positively and unbiasedly consulted with us as we 

created our businesses, to formally resolve certain categories of disputes that may arise. We 

did so because both Dr. Sirott and I were absolutely certain that Mr. Kelley would always act 
in the best interests of 400 Taylor LLC and all of its members. (Patel Decl., ¶11.) 

 Mr. Kelley declares he is an uninvolved third party neutral.  (Kelley Decl., ¶6.)  

However, he admits that he assists CRTC with its practice management and works primarily 

with CRTC’s Executive Director and Dr. Sirott. (Kelley Decl., ¶5.) Dr. Sirott declares Mr. 

Kelley has financial interest in the existing disputes.  For the past nine years, Mr. Kelley has 

served as the business manager of CRTC and his company has billed CRTC thousands of 
dollars for his consulting services. 

 Both sides agree that Mr. Kelley has been enmeshed in the businesses of both Dr. 

Patel and Dr. Sirott over the past nine years.  Each side accuses Mr. Kelley of having worked 
more closely with the other.    

 Although Petitioner argues the parties expressly decided on Mr. Kelley as the 

arbitrator, with knowledge that Mr. Kelley was and would continue to be consulting in their 

joint businesses or have a financial interest in their businesses, Petitioner’s Declaration 

contains no information regarding the parties’ knowledge, at the time of the agreement, of 

the nature and extent of Mr. Kelley’s continued involvement or that the parties agreed Mr. 
Kelley would serve as the arbitrator despite his involvement.    

 Moreover, Code of Civil Procedure § 1281.91(d) provides, “If any ground specified in 

Section 170.1 exists, a neutral arbitrator shall disqualify himself or herself upon the demand 

of any party made before the conclusion of the arbitration proceeding.” Here, Respondents 

have put forward grounds for Mr. Kelley’s disqualification: Mr. Kelley has personal 

knowledge of the disputed facts; he has a financial interest in the subject matter, and there 

are doubts about his ability to be impartial. (Sirott Decl., ¶25(f.)   
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 Given Mr. Kelley’s continued relationship with both of the parties’ businesses, the 

court finds Mr. Kelley is not a neutral arbitrator 

B. Appointment of a Non-neutral Arbitrator 

 

 Petitioner argues that the parties committed to Mr. Kelley’s appointment and waived 

any objections to his lack of neutrality or impartiality.  They selected him and the agreement 

contains no requirement of neutrality.  

 First, as discussed above, there is no evidence the parties knew, at the time of the 

agreement, Mr. Kelley would be involved, to the extent that he is, in their respective 
businesses. 

   Secondly, Petitioner’s reliance on Dinong v. Superior Court (1981) 120 Cal.App.3d 

300, 303 is misplaced.  Petitioner relies on Dinong for the proposition that the parties may 

select a non-neutral arbitrator to arbitrate their dispute.  In Dinong, the arbitration 

procedure required that each party nominate an arbitrator.  The trial court disqualified both 

nominees on the ground they lacked neutrality and impartiality.  The appellate court issued 

a peremptory writ of mandate directing the respondent court to vacate its order 

disqualifying the designated arbitrators and to deny both motions for disqualification 

because the contract between the parties included no requirement of neutrality or 

impartiality and gave each party an unqualified right to nominate anyone as an arbitrator. 

 Here, Petitioner contends that Respondents’ argument regarding Mr. Kelley’s non-

neutrality must similarly be rejected because the contract between the parties included no 
requirement of neutrality or impartiality.   

 The Court disagrees with Petitioner. The situation in the case at bar is distinguishable 

from Dinong. In Dinong, the arbitration clause of the contract provided: "Claimant and 

respondent shall each designate an arbitrator and give written notice of such designation to 

the other party . . . . The two arbitrators so selected shall select a neutral arbitrator and 

give notice of this selection to claimant and all respondents served."  (Dinong v. Superior 
Court (1981) 120 Cal.App.3d 300, 302, fn. 1.    

 The court in Dinong based its reasoning on the court’s interpretation of an arbitration 

provision in Tipton v. Systron Donner Corp. (1979) 99 Cal.App.3d 501.  In Tipton, an 

employee was terminated in violation of two separate shareholders agreement. The 

shareholders agreements contained arbitration clauses. Pursuant to the shareholder 

agreements, each party would select an arbitrator, who would then select a third, and 

neutral, arbitrator. The arbitrators ruled in favor of respondents.  Appellant sought review, 

arguing that neutrality was required of the arbitrators. The court affirmed the award, 

holding that there was no statutory requirement that arbitrators remain neutral. The court 

noted that the shareholders' agreement explicitly gave each party the unqualified contract 
right to appoint his or her own arbitrator.  (Ibid, at p. 505.) 

 In deciding there was no requirement of neutrality or impartiality,  the court in 

Tipton referenced two cases-- Arrieta v. Paine, Webber, Jackson & Curtis, Inc. (1976) 59 

Cal.App.3d 322, 330 and Federico v. Frick (1970) 3 Cal.App.3d 872, 876.  (Tipton v. 

Systron Donner Corp. (1979) 99 Cal.App.3d 501, 505.)  

  In Arrieta, the agreement provided, “Any arbitration hereunder shall be before at 

least three arbitrators and judgment upon the award rendered by the arbitrators or a 
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majority of them may be entered in any court, state or federal, having jurisdiction." The 

appellant argued there were no neutral arbitrators on the panel and he appealed the award.  

The appellant’s argument failed because under arbitration rules, he had an opportunity to 

disqualify any who were biased. He availed himself of neither opportunity.  (Arrieta v. Paine, 
Webber, Jackson & Curtis, Inc. (1976) 59 Cal.App.3d 322, 330.  

  Federico also involved an arbitration board.  Federico has been questioned by the 

court in Graham v. Scissor-Tail, Inc. (1981) 28 Cal.3d 807.  In Graham, a “referee” chosen 

by the union presided over the arbitration.  The Graham court stated, “it appears that the 

Legislature has determined that the parties shall have considerable leeway in structuring the 

dispute settlement arrangements by which they are bound; while recognizing that the 

leeway may permit the establishment of arrangements which vary to some extent from the 

dead-center of "neutrality," we at the same time must insist -- and most especially in 

circumstances smacking of adhesion -- that certain "minimum levels of integrity" be 

achieved if the arrangement in question is to pass judicial muster.”  (Graham v. Scissor-Tail, 
Inc. (1981) 28 Cal.3d 807, 825.)   

 Dinong, Tipton, Arrieta, and Federico all involved an arbitration panel or board.  In 

Dinong and Tipton, the panels consisted of 3 arbitrators—2 party arbitrators and 1 neutral 

arbitrator. These arbitration panels, like the ones in Dinong and Tipton were described in the 

California Law Revision Commission in its study and recommendations made prior to the 

adoption of section 1286.2 (Grounds for Vacating Arbitration Award.)  According to the court 

in Good v. Kaiser Foundation Hospital (1984) 152 Cal.App.3d 819, the Law Revision 

Commission recognized that party-appointed arbitrators are rarely "neutral.” 

    

 When a tripartite arbitration board is appointed, it is usually composed 

of a representative of each of the contending parties and a third arbitrator 

chosen by the other two or by some other pre-determined procedure. The 

third arbitrator, who is the neutral arbitrator, often acts as the chairman of 

the board. In this type of arbitration only the neutral arbitrator is an impartial 

party and an arbitrator in the usual sense. The arbitrators representing the 

parties frequently behave more like advocates than arbitrators. The practice 

of referring to 'arbitrator' as including both the party arbitrators and the 

neutral arbitrators leads to confusion as to their functions and responsibilities 

. . . . 

 "It is suggested that California should distinguish the arbitrators by 

their titles. The arbitrator appointed by both parties, or by the two arbitrators 

chosen by the parties,… should be designated the 'neutral arbitrator' and . . . 

[the] arbitrators representing the parties should be designated 'party 

arbitrators.' Such designations will clearly identify the role of each of the 

appointees." (3 Cal. Law Revision Com. Rep. (1960) p. G-42; italics added.) 

 

(Good v. Kaiser Foundation Hospital (1984) 152 Cal.App.3d 819, 822-823, quoting the Law 
Revision Commission.)    

  Here, the dispute resolution procedure is different than the agreements in the line of 

cases relied on by Petitioner.  Dinong and the other cases addressed situations discussed by 

the Law Revision Commission above, which envisioned a number of arbitrators making a 

decision. If the Court appoints Mr. Kelley, there will be only one non-neutral arbitrator, not a 

panel, tribunal or board to balance out any biases.  The Court has determined that one non-
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neutral arbitrator fails to meet the “minimum level of integrity” for the dispute resolution 

procedure to pass judicial muster.   

C. Appointment of One Non-Neutral Arbitrator Conflicts with CCP § 1282 

  
 Next, CCP § 1282 provides: 

 Unless the arbitration agreement otherwise provides, or unless the 

parties to the arbitration otherwise provide by an agreement which is not 

contrary to the arbitration agreement as made or as modified by all of the 

parties thereto: 

 

(a)  The arbitration shall be by a single neutral arbitrator. 

 

 The Court interprets this provision to mean that if the arbitration provides for a 

single arbitrator, that arbitrator shall be neutral.  In Footnote 6 of Cheng-Canindin v. 
Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, the Cheng-Canindin court noted: 

At oral argument, appellants' counsel suggested, inter alia, that section 1282, 

subdivision (d) of the Code of Civil Procedure could be construed to mean that 

California does not require that an arbitrator be "neutral." We reject that 

suggestion. ."…Nothing in this section supports appellants' contention that in 

California "arbitration" includes dispute resolution procedures which lack any 

mechanism for ensuring some level of neutrality on the part of the decision 

maker.  (Emphasis added.) 

 
(Cheng-Canindin v. Renaissance Hotel Associates (1996) 50 Cal.App.4th 676, 688, fn. 6.) 

 In evaluating the Cheng-Canindin attributes, to determine whether an arbitration 

agreement existed, the Court noted Respondents’ concerns about Mr. Kelley’s non-

neutrality.  Because Section 5.5 of the Operating Agreement provided for an alternative 

selection of arbitrator, the Court determined the dispute resolution contained a mechanism 

for ensuring some level of neutrality on the part of the arbitrator.  Otherwise, the court 

would have been inclined to find the dispute resolution procedure failed to meet the 

attributes of Cheng-Canindin. 

 Finally, Petitioner cites to CCP § 1281.6 for the proposition the Court has no 

discretion to appoint a different arbitrator.  The Court disagrees.  CCP § 1281.6 provides in 
pertinent part, 

If the arbitration agreement provides a method of appointing an arbitrator, 

that method shall be followed. If the arbitration agreement does not provide a 

method for appointing an arbitrator, the parties to the agreement who seek 

arbitration and against whom arbitration is sought may agree on a method of 

appointing an arbitrator and that method shall be followed. In the absence of 

an agreed method, or if the agreed method fails or for any reason cannot be 

followed, or when an arbitrator appointed fails to act and his or her successor 

has not been appointed, the court, on petition of a party to the arbitration 
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agreement, shall appoint the arbitrator. (Emphasis added.) 

 

 Given Mr. Kelley’s non-neutral status, the agreed method fails or cannot be followed.  

The court is not bound to appoint Mr. Kelley. 

 For the reasons stated above, the court declines to appoint Mr. Kelley as the 
arbitrator. 

Petitioners’ Objections to Respondents’ Memorandum  

           As to Petitioner’s objection that Respondents’ Supplemental Memorandum exceeded 

the 5-page limit, the Court notes pages 1 (Caption Page) and 2 (Table of Contents/Table of 

Authorities) are not counted toward the 5-page limit. Respondents’ brief complies with 

page limitation.     

 As to Petitioner’s objection that the Respondents’ Supplemental Memorandum and 

Dr. Sirott’s Declaration include issues beyond the scope requested by the Court, the Court 

agrees.  Respondents’ supplemental papers includes discussion of the “deadlock” issue, one 
that has been thoroughly brief, argued at the hearing, and decided by the Court. 

  After the Court requested further briefing on the appointment of Mr. Kelley, as 

arbitrator, Mr. Borowsky again raised the issue of whether there is a deadlock triggering 

arbitration.  (Transcript of 2/24/17 Hearing on Petition, 23:13-20).  The Court responded by 

stating, “Again, I—if you’d like because I know various things have been stated factually and 

I know you’re not the percipient witnesses.  If you want to brief that as well, that’s fine with 
declarations.”  (Transcript of 2/24/17 Hearing on Petition, 23: 21-25.)   

 However, Petitioner objected and further arguments ensued.  Then Mr. Bowles 

stated, “That is not the case.  You have properly determined there’s an arbitration 

agreement and you’ve properly recognized within the scope of the dispute all the rest is 

subject to the arbitrator to decide.  That’s for the arbitrator.”   (Transcript of 2/24/17 

Hearing on Petition, 26:8-12.)  The Court responded:  “I’m going to stand by that, but as 

far as who should be the arbitrator, Kelley or someone else—five pages each, declarations 

from whoever you think appropriate.   (Transcript of 2/24/17 Hearing on Petition, 26:13-

16.)  

 The Court clearly intended the Supplemental Briefs to focus on the appointment of 

Mr. Kelley.  To the extent Respondents’ Brief and Dr. Sirott’s Declaration discussed other 
issues, the Court in its discretion, will disregard. 

 

 

 


